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540 CALIFORNIA LAW REVIEW 

agreement for non-assessable stock does not interfere with an equit- 
able right of the creditor but with a mere statutory right given to 
directors which may result in a convenience to the creditor. 

M. C. L. 

Corporations: Stock Issued for Property: Overvaluation. — The 

problem concerning the rights of a creditor to recover the difference 
between the par value of stock and the amount actually paid for it 
has been much discussed by the authorities. The question is a much 
more intricate one when the stock has been issued for property, instead 
of money. A recent decision 1 on this point announces the rule in 
California that where stock has been issued for property, the value of 
which is less than the par value of the stock, the creditor has a right 
to recover from the shareholders, the difference between the value of 
the property and the par value of the stock. 

The rule that the creditor has a right to recover the difference be- 
tween the amount actually paid for the stock in money and the par 
value of the stock has heretofore been definitely decided in this state. 2 
What is the test to be used in computing the value of the property in 
the principal case? "It is the value of the property in the condition 
it is in at the time of the exchange, the value as known to the parties 
and as they honestly believe it to be, that determines the liability, at 
least where there is no subsequent increase in value nor any intentional 
fraud." This is the test that is applied by the Court in determining the 
question here. In this case the directors knew the value of the property 
but issued the stock in good faith believing that the property would 
increase in value to the amount of the par value of the stock. The 
good faith in the transaction was controlled by the actual value known 
at the time of the exchange. This decision does not cover the situa- 
tion where the parties at the time of the exchange honestly mistake 
the value of the property, and so overvalue it. By way of dictum the 
court suggests that in that situation in the absence of actual fraud, the 
creditor cannot recover from the stockholder. It remains to be deter- 
mined, therefore, whether in this state in a case of overvaluation of 
property made in good faith and under an honest mistake of judgment 
by the parties, the creditor can recover anything from the stockholders. 
It is submitted that this will depend upon the question whether the 
right of the creditor to have the full par value of the stock paid into 
the treasury of the corporation is absolute or whether he must im- 
peach the purchase of the stock on the ground of fraud. As between 
stockholders in such a situation, the rule is that a stockholder must im- 
peach such a purchase on the ground of fraud. 8 



1 Herron Co. v. Shaw, (June 14, 1913) 45 Cal. Dec. 734, 133 Pac. 488. 

2 Vermont Marble Co. v. Declez Co., (1902) 135 Cal. 579, 67 Pac. 
1057. 

3 Garretson v. Pacific Coast Co., (1905) 146 Cal. 185, 79 Pac. 838. 
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But the problem when creditors are involved as pointed out by 
the court in this case, has caused much confusion among the authori- 
ties. The strictest view is probably that announced by Mr. Justice 
Pitney as Vice Chancellor of the New Jersey Equity Court: 4 "The true 
test, under this statute, as applied to the case here in hand is this: if 
the company actually had to its credit in the bank" this sum "would it 
have been willing to have paid that price in cash for the property in 
question for the uses and purposes to which it proposed to devote it." 
Perhaps there are corporations like banks and similar institutions to 
which this test should be applied. Query: should it be applied to all 
business corporations? Perhaps this matter of values can be settled 
most satisfactorily by a Board of Valuers, which can adjust values 
at the time of the transfer rather than at a much later time as the 
courts are called upon to do now. 

M. C. L. 



Constitutional Law: Civil Rights Act of 1875: When Partial Uncon- 
stitutionality Invalidates Whole Law, — Thirty years ago the Supreme 
Court of the United States in a famous decision, 1 declared that the 
Civil Rights Act of 1875, providing that "all persons within the 
jurisdiction of the United States shall be entitled to the full and equal 
enjoyment of the accommodations, advantages, facilities, and privileges 
of inns, public conveyances on land or water, theatres and other places 
of amusement, subject only to the conditions and limitations establish- 
ed by law, and applicable alike to citizens of every race and color, 
regardless of any previous condition of servitude," was, as to the 
States, unconstitutional and void, because in excess of the power 
conferred upon Congress, and an encroachment upon the powers re- 
served to the States. But in the course of his opinion Justice Bradley 
observed: "We have discussed the validity of the law in reference 
to cases arising in the States only; and not in reference to cases aris- 
ing in the Territories or the District of Columbia, which are subject 
to the plenary legislation of Congress in every branch of municipal 
regulation. Whether the law would be a valid one as applied to the 
Territories and the District is not a question for consideration in the 
cases before us; they all being cases arising within the limits of States." 

It has been tacitly assumed that the act in question was valid in 
reference to the Territories and District of Columbia, because they are 
"subject to the plenary legislation of Congress in every branch of 
municipal regulation." But the court has now held that the act is 
void in its entirety. 2 



4 See v. Heppenheimer, (1905) 69 N. J. E. 36, 61 Atl. 843. See 
also 22 Harvard Law Rev. 319. 

1 Civil Rights Cases, (1883) 109 U S. 3. 

2 Butts v. Merchants & Miners Transportation Co., (June 16, 1913) 
230 U. S. 126; 33 Sup. Ct. Rep. 964. 



